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“Opt Out” Clause for Contracts (Rights of the Third Parties) Ordinance,
Chapter 623

The Contracts (Rights of Third Parties) Ordinance (Chapter 623) shall not
apply to this contract and unless specifically herein provided no person other
than the parties to this contract shall have any rights under it nor shall it be
enforceable by any person other than the parties to it.
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“The Contracts (Rights of Third Parties) Ordinance (Cap 623), gives a third
party a right to enforce a term of a contract where:
1. The contract expressly provides that the third party may do so; or
2. The term purports to confer a benefit on the third party (unless, on a
proper construction of the contract, the term is not intended to be
enforceable by the third party).

Therefore, if the tender agreement does not intend to give a third party a right
to enforce a term of the agreement or confer a benefit on the third party, in
order to protect the interest of Royal Ascot, we advise to insert a clause into
the agreement to state clearly that the Ordinance does not apply to the
agreement so that no third party rights are unintentionally created.

In any case, if the owners of Royal Ascot have any query or opinion in
relation to the Agreement, they can always approach the management
company for further information or to express their opinions. The owners /
owner’s committee may also ask the management company to enforce the
terms of the Agreement if necessary.”

“The purpose of The Contracts (Right of Third Parties) Ordinance (Cap 623)
is to allow the contracting parties to decide whether conferring benefit to a
third party.

The benefit of inserting the clause into the Agreement is that it can prevent
conferring a benefit on a third party unwittingly. For example, if an
Agreement is signed between the Management Company and a Contractor,
and the Contractor subcontract the work to a subcontractor, the subcontractor
may be able to enforce the Agreement against the Management Company
even though the subcontract is not a party to the Agreement.

However, there are situations when the contracting parties do set out in a
contract a benefit for a third party. And it could be “unfair” to the third party

for not having the right to enforce the Agreement if a party to the Agreement
fails to fulfil its obligations.”
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Regarding your concerns of the MTRC emergency exit, please be informed that the
MTRC emergency exit and the path fall within the Pink Hatched Red Area of the New
Grant No. 12548 of the Sha Tin Town Lot No. 411. By virtue of Special Condition No.
(51) (a) of New Grant No. 12548 governing the Sha Tin Town Lot No. 411 which
expressly provides that  “+---+- The Grantee shall therefore maintain, uphold and repair
at his own expense the Pink Hatched Red Area in good condition and to the satisfaction
of the Director, throughout the term hereby granted (including all street lighting required
therefor) and shall permit uninterrupted public access over and along the Pink Hatched
Red Area at all times.”  or you may wish to seek the professional advice on the captioned.
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i T— The Grantee shall therefore maintain, uphold and repair at his own expense
the Pink Hatched Red Area in good condition and to the satisfaction of the Director,
throughout the term hereby granted (including all street lighting required therefor)
and shall permit uninterrupted public access over and along the Pink Hatched Red
Area at all times.”
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